September 8, 2004

Alton (Tom) G. Masson 

Owner, TMC, Inc.
Tom Mason Construction/ Custom Homes
8911 Linksvue Drive

Knoxville, TN 37922

Dear Tom, 

In response to your letter dated Aug. 24, 2004, I agree with your requests/conditions numbered 1-3. I note your concern about acting as “a collection assistant or negotiator between the client and their financial institution.” I further note your concern about “a past due balance, ” and your summary about payment of invoices within ten days, and change orders being handled in accordance with Paragraph 6c of the contract. 

First, let me assure you that I have not in any imaginable way tried or intended to compel you to act as my collection assistant or negotiator. I am very sorry that you feel I have. 

Using truncated numbers, my financial arrangements are based on your June 23, 2003 budget estimate 569K and the contract we signed on June 24th and the disbursement of your builder advance of 56K on Sept. 25, 2003. The current net contract sum as of last Saturday is 693K is roughly 22% over the original estimate (and its 30% over the 533K estimate of Aug. 13, 2003). My choices amount to 4.5% (24K [COs 2, 6, 7, 8, 9, 10, 11, 14, 15a and 15b]) of the overage leaving 17% out of yours and my control. That is at least 124-24 = 100K more than I was expecting to pay and (according to the last inspection) we are about 40% complete after nearly one year from the date I paid the builder advance. 

You have more than fifteen years of experience building homes in East Tennessee and you have built by far the majority of homes here in Gettysvue. Therefore, in going forward, please consider following accommodations: 

(1) I have submitted both to my Broker Denise Froehlich at Merrill Lynch and to your banker Linda H. Cox at Regions Bank for a bridge loan. Both firms are in the process of making me an offer.

(2) Lets review the remaining budget carefully in detail to ensure that we have a reasonably sound estimate of the cost to complete, so that the bridge loan will cover your costs and we can, as you say, step up the tempo (and I can know what to expect). For example, I would especially like to know the full cost to complete of the Bedroom 3 Balcony (CO 10) and the entry stairs (CO 9), but we should look at all remaining tasks.

(3) Lets determine when can we expect the project to be completed. We originally were shooting for October. You told me recently the week of Aug. 20, 2004, that you expected to be finished by the end of the year. I certainly hope this is still your aim. This is of concern to me for obvious reasons including waste, damage and theft of materials.

(4) You have indicated that the Merrill Lynch inspection/payment policies are not very desirable (e.g., they will only pay 50% for materials that are not applied; they only pay up to the budget amount when the line item/grouping is complete). For example, the Cornice is not complete (as of Sept. 4) material has been invoiced but the lender will only pay half because they want to ensure the all the work has been completed properly at which time they will pay labor and any remaining unpaid material (up to the budget amount). The bridge loan shall be used to accommodate these policies and meet the requirements of my lender(s) as long as the project is on schedule to completion (in accordance to item 3 above).

(5) Minimize the need for inspections. Lets not submit a draw request to Merrill Lynch until we have major phases completed. We know their policies and after paying for eight inspections when the average house usually needs six, is really wasted money. We still have the other half (or more) of the project to complete. 

(6) Please help me to get Ron Watkins to the table to recover some of the unexpected increase costs associated with Change Order (CO) number one regarding site preparation, foundation engineering, etc. 

In summary, I have acknowledged your letter of Aug. 24 and agree to your requests. Furthermore, I have arranged for additional financing to meet those requests. I ask that you work with me to tighten down the budget to avoid unexpected overruns (including waste) and get the project back on schedule for completion.

Respectfully,

Frederick T. Sheldon

920 Ashbrooke Way, Apt. 1132

Knoxville, TN 37923

